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DE C I S I O N  AN D  O R D E R  

 

I .  St a t e m e n t  of th e  Ca s e   

 

On  M a r c h  24 , 20 2 3 , fo u r t e e n  Di s t r i c t of Co l u m b i a  Pu b l i c  Li b r a r y  em p l o y e e s  

(C o m p l a i n a n t s ) fil e d  a s ta n d a r d s  of co n d u c t  co m p l a i n t  (C o m p l a i n t ) ag a i n s t the i r Un i o n ,  t h e  

Am e r i c a n  Fe d e r a t i o n  of S ta t e , Co u n t y  an d  M u n i c i p a l Em p l o y e e s , Lo c a l 18 0 8  (A F S C M E ) .   T h e  

Co m p l a i n t all e g e d  th a t AF S C M E  fa i l e d  to pr o v i d e  ap p r o p r i a t e  no t i c e  an d  a rea s o n a b l e  op p o r t u n i t y  

fo r all  m e m b e r s  to vo t e  in a rep r e s e n t a t i v e  el e c t i o n , the r e b y  vi o l a t i n g  the  Co m p r e h e n s i v e  M e r i t  

Pe r s o n n e l  Ac t (C M P A )
1
 an d  AF S C M E ’ s  Co n s t i t u t i o n .

2
  Th e  Co m p l a i n t req u e s t e d  p r e l i m i n a r y  

re l i e f in the  fo r m  of an or d e r  to de l a y  the  im p e n d i n g  ele c t i o n  sch e d u l e d  fo r M a r c h  30 , 20 2 3 ,  a n d  

an  ord e r  co m p e l l i n g  AF S C M E  to ce a s e  an d  de s i s t  fro m  ho l d i n g  un f a i r  ele c t i o n s .
3
  Th e  Co m p l a i n t  

fu r t h e r re q u e s t e d  an  or d e r  fro m  the  Bo a r d  di r e c t i n g  AF S C M E  to ho l d  a ne w  el e c t i o n .
4
   

 

On  M a r c h  30 , 20 2 3 , th e  ele c t i o n  pro c e e d e d  as sc h e d u l e d .
5
  Ho w e v e r , AF S C M E  de t e r m i n e d  

th a t  the  res u l t s  of the  ele c t i o n  we r e  in v a l i d , du e  to a “d i s c r e p a n c y  be t w e e n  th e  nu m b e r  of pe o p l e  

wh o  ar r i v e d  to vo t e ,  an d  th e  nu m b e r of ba l l o t s  ca s t . ”
6
  AF S C M E  he l d  a rer u n  ele c t i o n  on  M a y  1 8 ,  

20 2 3 , an d  ce r t i f i e d  th e  res u l t s  th a t  da y .
7
 

 

1
 D. C .  Of f i c i a l  C o d e  § 1-6 1 7 . 0 3 ( a ) ( 1 ) an d  (4) . 

2
 C o m p l a i n t  at 2 -3 . 

3
 C o m p l a i n t  at 4. 

4
 C o m p l a i n t  at 5. 

5
 R e p o r t  at 4. 

6
 R e p o r t  at 4. 

7
 Mo t i o n  at 2. 
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In its  An s w e r  an d  M o t i o n  to Di s m i s s , AF S C M E  ar g u e s  th a t th e  Co m p l a i n a n t s  fai l e d  t o  

sta t e  a cla i m  or al l e g e  an y  pe r s o n a l  ha r m  re s u l t i n g  fro m  th e  as s e r t e d  vi o l a t i o n s .
8
 AF S C M E  a r g u e d  

th a t  the  M a r c h  30 t h  ele c t i o n  co m p l i e d  wi t h  AF S C M E ’ s  Co n s t i t u t i o n , an d  as s e r t e d  th a t  t h e  

Co m p l a i n t wa s  mo o t  be c a u s e  of the  rev o t e  el e c t i o n .
9
  Ad d i t i o n a l l y , AF S C M E  ar g u e d  t h a t  t h e  

Co m p l a i n t wa s  m o o t be c a u s e  the  al t e r n a t i v e  re l i e f req u e s t e d  the r e i n  wa s  gr a n t e d  in the  fo r m  o f a 

ne w  el e c t i o n .
10

  Th e  Co m p l a i n a n t s  fil e d  an  Op p o s i t i o n  to th e  Mo t i o n , ass e r t i n g  tha t  th e  b a s i s  o f 

th e  Co m p l a i n t rem a i n e d  un r e s o l v e d , as  AF S C M E  co n d u c t e d  th e  se c o n d  el e c t i o n  in the  s a m e  

m a n n e r  as  the  fir s t .
11

 

 

Th e  ca s e  wa s  as s i g n e d  to a He a r i n g  Ex a m i n e r , wh o  de t e r m i n e d  th a t  th e  M a y  18
t h

 el e c t i o n  

di d  no t  res o l v e  th e  Co m p l a i n a n t s ’  all e g a t i o n s  co n c e r n i n g  AF S C M E ’ s  el e c t i o n  p r a c t i c e s .
12

  

Ac c o r d i n g l y , the  He a r i n g  Ex a m i n e r de n i e d  AF S C M E ’ s  M o t i o n .  

 

PE R B  he l d  a he a r i n g  on  Oc t o b e r  5, 20 2 3 .  On  De c e m b e r  12 , 20 2 3 , the  He a r i n g  Ex a m i n e r  

iss u e d  his  Re p o r t an d  Re c o m m e n d a t i o n s  (R e p o r t ) ,  fin d i n g  tha t  AF S C M E  vi o l a t e d  its  Co n s t i t u t i o n  

by  fa i l i n g  to pro v i d e  th e  Co m p l a i n a n t s  wi t h  su f f i c i e n t  no t i c e  of th e  M a y  18
t h

 ele c t i o n ,  an d  b y  

fa i l i n g  to pr o v i d e  the  Co m p l a i n a n t s  wi t h  a rea s o n a b l e  op p o r t u n i t y  to vo t e  in th a t ele c t i o n .
13

  T h e  

He a r i n g  Ex a m i n e r  rec o m m e n d e d  tha t  the  Bo a r d  ord e r  AF S C M E  to im p r o v e  its  ele c t i o n  pr o c e s s e s  

an d  pa y  the  Co m p l a i n a n t s ’  lit i g a t i o n  co s t s .
14

   

 

AF S C M E  fil e d  ex c e p t i o n s .  Am o n g  oth e r  ar g u m e n t s , AF S C M E  ass e r t s  tha t  the  B o a r d  

sh o u l d  di s m i s s  th e  Co m p l a i n t  fo r la c k  of jur i s d i c t i o n  be c a u s e  th e  Co m p l a i n t  on l y  co n c e r n s  t h e  

M a r c h  30
th

 ele c t i o n ,  no t the  M a y  18
t h

 el e c t i o n .
15

  Th e  Co m p l a i n a n t s  fil e d  a res p o n s e ,  s t a t i n g  t h a t  

th e  all e g a t i o n s  co n c e r n i n g  the  fir s t  ele c t i o n  ap p l y  eq u a l l y  to th e  sec o n d  ele c t i o n , as  bo t h  w e r e  

co n d u c t e d  in the  sa m e  m a n n e r .
16

 

 

I I .  Di s c u s s i o n  

 

Th e  Bo a r d  ha s  co n s i s t e n t l y  he l d  th a t  a he a r i n g  ex a m i n e r ’ s  an a l y s i s  m u s t be  lim i t e d  to  t h e  

fa c t s  al l e g e d  in the  co m p l a i n t .
17

  A he a r i n g  ex a m i n e r  ca n n o t  pr o p e r l y  fin d  a vi o l a t i o n  b a s e d  o n  a 

se t of fac t s  wh i c h  we r e  no t ra i s e d  in the  co m p l a i n t , ev e n  if the  leg a l  ba s i s  is the  sa m e .
18

  A l l e g a t i o n s  

 

8
 An s w e r  at 2. 

9
 An s w e r at 2-3 .  Ad d i t i o n a l l y , the  An s w e r arg u e d  tha t  P E R B  sho u ld  de n y  the  req u e s t for pre l im i n a r y  rel i e f  b e c a u s e  

the  C o m p la in a n t s  fai l e d  to me e t the  ev id e n t i a r y  req u i r e m e n t s  set  for t h  in B o a r d  R u l e  54 4 . 9 .  An s w e r at 1.  B o a r d  R u l e  

54 4 . 9  pro v id e s  tha t “[a ]  req u e s t  for  pre l i m i n a r y  rel i e f mu s t be ac c o m p a n i e d  by aff id a v i t s  or oth e r  evi d e n c e  sup p o r t i n g  

the  req u e s t . ”  

10
 Mo t i o n  at 2. 

11
 Op p o s i t i o n  at 1, 4. 

12
 Or d e r  De n y i n g  Mo t i o n  to Di s m i s s  C o m p la in t as Mo o t  at 2.  

13
 R e p o r t  at 21 - 2 2 . 

14
 R e p o r t  23- 2 5 . 

15
 AF S C M E  Ex c e p t i o n s  at 1 -1 0 .   

16
 C o m p l a i n a n t ’ s  R e s p o n s e  at 1 -3 . 

17
 FO P / M P D  L ab o r  C o m m . v. MP D , 62 D. C . R e g .  35 4 4 , Sl ip  Op . No . 150 6  at 10 - 1 1 ,  P E R B  C a s e  No . 11 - U - 5 0  ( 2 0 1 5 )  

(ci t i n g  FO P /M P D  L a b o r  C o m m . v. MP D , 61 D. C . R e g . 80 0 3 , Sl i p  Op .  No . 13 1 6  at 5 -8 , P E R B  C a s e  09 - U - 5 0  (20 1 4 ) ) .  

18
 FO P /M P D  L a b o r  C o m m . , Sl i p  Op . No .  150 6  at 9.  
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wh i c h  fa l l  ou t s i d e  the  sc o p e  of th e  co m p l a i n t are  no t pr o p e r l y  be f o r e  th e  he a r i n g  ex a m i n e r  or  t h e  

Bo a r d ,
19

 an d  the  Bo a r d  wi l l no t  ren d e r  a de c i s i o n  on  th e m .
20

   

 

In th e  pr e s e n t  ca s e , the  Co m p l a i n t  ex c l u s i v e l y  co n c e r n s  th e  M a r c h  30
th

 el e c t i o n .  Ho w e v e r ,  

th e  Re p o r t on l y  di s c u s s e s  the  Co m p l a i n a n t s ’ sub s e q u e n t ass e r t i o n s  reg a r d i n g  the  M a y  1 8
t h

 

ele c t i o n .  Pre v i o u s l y , wh e r e  co m p l a i n a n t s  ha v e  ra i s e d  all e g a t i o n s  co n c e r n i n g  an  ele c t i o n  w h i c h  

oc c u r r e d  aft e r  the  in i t i a l  co m p l a i n t  wa s  fil e d , th e  Bo a r d  ha s  de c l i n e d  to co n s i d e r th o s e  cla i m s  a n d  

ha s  so l e l y  ev a l u a t e d  the  co n t e n t i o n s  co n t a i n e d  in th e  co m p l a i n t .
21

  He r e , th e  Bo a r d  fin d s  t h a t  t h e  

sa m e  co u r s e  of ac t i o n  is ap p r o p r i a t e  an d  ha s  de t e r m i n e d  th a t fu r t h e r  an a l y s i s  fro m  th e  He a r i n g  

Ex a m i n e r  is re q u i r e d  to ac h i e v e  th a t en d .  

 

I I I .  Co n c l u s i o n  

 

Th e  Bo a r d  rem a n d s  th i s  ma t t e r  to th e  He a r i n g  Ex a m i n e r  fo r fu r t h e r fin d i n g s  co n c e r n i n g  

th e  Co m p l a i n a n t s ’  all e g a t i o n  tha t  AF S C M E  co n d u c t e d  th e  Ma r c h  30
th

 ele c t i o n  in a m a n n e r  w h i c h  

vi o l a t e d  AF S C M E ’ s  Co n s t i t u t i o n  an d  D. C . Of f i c i a l Co d e  § 1 -6 1 7 . 0 3 ( a ) ( 1 )  an d  (4)  of the  CM P A . 

 

 

O R D E R  

 

IT  IS  H E R E B Y  O R D E R E D  TH A T :  

1 .  Th i s  ma t t e r  is re m a n d e d  to th e  He a r i n g  Ex a m i n e r  fo r fu r t h e r  fin d i n g s  co n c e r n i n g  t h e  

Co m p l a i n a n t s ’  all e g a t i o n  th a t  AF S C M E  co n d u c t e d  the  M a r c h  30
t h

 el e c t i o n  in a ma n n e r  

wh i c h  vi o l a t e d  AF S C M E ’ s  Co n s t i t u t i o n  an d  D. C . Of f i c i a l Co d e  § 1 - 6 1 7 . 0 3 ( a ) ( 1 )  a n d  

(4 ) of th e  CM P A .  

 

2 .  Th e  He a r i n g  Ex a m i n e r sh a l l  su b m i t th o s e  fin d i n g s  no  la t e r  tha n  Fe b r u a r y  29 , 20 2 4 .  

 

3 .  Pu r s u a n t  to Bo a r d  Ru l e  55 9 . 1 , th i s  De c i s i o n  an d  Or d e r  is fin a l  up o n  iss u a n c e .  

BY  OR D E R  O F  TH E  PU B L I C  EM P L O Y E E  RE L A T I O N S  BO A R D  

 

 

Ja n u a r y  18 , 20 2 4  

W a s h i n g t o n , D. C .  

 

 

19
 Se e  FO P /M P D  L ab o r  C o m m . , Sl ip  Op . No . 13 1 6  at 7. 

20
 Ale s i a  Ha m i l to n  v. AF S C M E , 63 D. C .  R e g . 45 9 8 , Sl i p  Op . No . 15 6 4  at 3, P E R B  C a s e  No . 16 - S - 0 1  (20 1 6 )  ( c i t i n g  

FO P / M P D  L a b o r  C o m m . , Sl i p  Op . No . 131 6  at 5 -6 ) . 

21
 Se e  K e i t h  Al l i s o n ,  et al .  v. FO P / D O C  L a b o r  C o m m . , 61 D. C . R e g . 908 5 , Sl i p  Op .  No . 14 8 2  at 2, 4, P E R B  C a s e  N o .  

14 - S - 0 4  (20 1 4 ) . 


